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Truck accidents often result in serious inju-
ries where the injured party may seek dam-
ages from not only the driver but also the 
driver’s employer. Derivative negligence 
refers to a legal concept where an employer 
can be held liable for the actions of its 
employees. One example of derivative neg-
ligence is the doctrine of respondeat supe-
rior liability, which holds an employer or 
principal vicariously liable for the wrong-
ful acts of its employee or agent that occur 
in the course and scope of employment 
or agency. Other types of derivative neg-
ligence claims are known as direct negli-
gence claims, and seek to hold the motor 
carrier liability for the motor carrier’s neg-
ligent hiring, retaining, training, or super-
vision of the truck driver, or for the motor 
carrier’s entrustment of its vehicle to the 
driver. These claims focus on the motor 
carrier itself. In other words, in these types 
of claims the proximate cause of the plain-
tiff ’s injury is the motor carrier’s direct 
negligence in entrusting, hiring, retaining, 
training or supervising the driver.

The plaintiff ’s playbook is to use these 
direct negligence claims to show that the 
motor carrier put an unsafe driver on the 
road. For example, the plaintiff ’s attorney 
may seek to discover during the lawsuit 
whether the driver qualified in the first 
place, whether the motor carrier did its due 
diligence in properly hiring the driver, and 
whether the motor carrier failed to have or 
implement a system to enforce safe driving 
policies or procedures.

A committed defense of these types 
of derivative negligence claims is crucial 
because a motor carrier can face signifi-

cant financial liability if found liable. The 
financial risks include punitive damages. 
Moreover, the plaintiff ’s bar will often use 
these claims to distract from an otherwise 
weak negligence claim against the truck 
driver. Derivative negligence claims are so 
perilous because they are used by plain-
tiff ’s attorneys to significantly broaden 
the scope of discovery and to introduce 
evidence at trial to inflame the jury con-
cerning past misdeeds of the motor carrier, 
which may or may not be directly related 
to the accident. The focus of many plain-
tiff ’s attorneys is not necessarily to focus 
on the facts immediately surrounding the 
accident, but rather to find a “root cause” 
that occurred days, months, or even years 
before the accident. To do so, plaintiff ’s 
attorneys will want to scour through the 
motor carrier’s records to develop a theory 
of liability showing that the motor carrier, 
and not just the driver, are to blame for the 
accident. Then the plaintiff ’s attorney will 
use the motor carrier’s alleged mistakes to 
put the focus on the motor carrier at trial to 
inflame the jury to award higher damages.

In pursuing these claims, the plain-
tiff ’s bar often utilizes the Federal Motor 
Carrier Safety Regulations (FMCSR) as 
authority to show the motor carrier’s mis-
takes or misdeeds. The duties imposed by 
the FMCSR upon motor carriers and driv-
ers are numerous. The plaintiff ’s bar often 
cites the fact that every employer under the 
FMCSR is required to be knowledgeable of 
and comply with all the FMCSR which are 
applicable to that motor carrier’s opera-
tions. 49 CFR § 390.3(e)(1). Also, wherever 
the FMCSR prescribes a duty or prohibi-
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tion on a driver, it is the duty of the motor 
carrier or employer to require observance 
of such duty or prohibition. In the view of 
the plaintiff ’s bar, a violation of any one of 
dozens of safety rules can form the basis of 
a derivative negligence claim against the 
motor carrier.

Negligent Hiring
One of the most common types of deriv-
ative negligence claims in truck accident 
cases is negligent hiring. The typical ele-
ments of a negligent hiring claim include:
1.	 the employer knew or should have 

known that the employee had a particu-
lar unfitness for the position so as to cre-
ate a danger of harm to third persons;

2.	 such particular unfitness was known or 
should have been known at the time of 
the employee’s hiring; and

3.	 this particular unfitness proximately 
caused the plaintiff ’s injury.
See e.g., Van Horne v. Muller, 705 N.E.2d 

898 (Ill. 1998).
Implicit to a cause of action for negligent 

hiring is a threshold requirement that the 
plaintiff prove that an employer-employee 
relationship existed between the motor car-
rier and negligent driver. In some jurisdic-
tions, the “particular unfitness” language 
is replaced by “dangerous proclivity.” The 
“particular unfitness” element is particu-
larly important: the tortious conduct of the 
driver must be consistent with the known 
particular unfitness or dangerous procliv-
ity to make a claim for negligent hiring.

To defend against a claim of negligent 
hiring, a thorough review of the driver 
qualification file is necessary to make sure 
every FMCSR was followed by the motor 
carrier. A motor carrier may argue that it 
conducted a thorough background check 
on the driver and that there were no red 
flags that would have indicated that the 
driver was unqualified or had a history 
of unsafe driving. Additionally, the motor 
carrier may argue that it followed all appli-
cable regulations regarding the hiring of 
its driver. Having a DOT expert to opine 
that the motor carrier met all applicable 
industry standards can be very helpful in 
this regard. Further, the motor carrier may 
argue that tortious conduct of the driver at 
the time of the accident was inconsistent 
with any known particular unfitness/dan-
gerous proclivity of the driver.

Negligent Retention
A claim of negligent retention is similar 
to a claim for negligent hiring, except that 
the inquiry is focused on the period of time 
during which the driver was employed by 
the motor carrier, rather than on the ini-
tial hiring process. A claim of negligent 
retention alleges that the motor carrier 
was negligent in retaining the driver after 
becoming aware of the driver's history of 
unsafe driving. This claim is often based 
on the premise that the motor carrier had a 
duty to terminate the driver's employment 
after becoming aware of the driver's unsafe 
driving history.

To defend against a claim of negligent 
retention, a motor carrier may argue that 
the driver's driving history did not rise to 
the level of warranting termination. Addi-
tionally, the motor carrier may argue that it 
took appropriate steps to monitor the driv-
er's performance and there was no indica-
tion that the driver posed a risk to others 
on the road.

Negligent Supervision
A claim of negligent supervision alleges 
that the motor carrier was negligent in 
supervising the driver and that the driver's 
behavior was not adequately monitored or 
corrected. This claim is often based on the 
premise that the motor carrier had a duty 
to ensure that the driver was following all 
applicable safety regulations and that the 
driver's conduct was inconsistent with safe 
driving practices.

Some jurisdictions use the same basic 
elements that apply in the case of negligent 
hiring or retention, as discussed above. 
Other states simply require the plaintiff to 
prove that: (i) the employer had a duty to 
supervise its employees; (ii) the employer 
negligently supervised an employee; and 
(iii) such negligence proximately caused 
the plaintiff 's injuries. See e.g., Mueller v. 
Community Consolidated School District 
54, 678 N.E.2d 660 (1st Dist. 1997). Still 
other States have adopted the Restatement 
(2nd) of Torts § 317. See e.g., Truck Ins. 
Exch. v. Prairie Framing, LLC, 162 S.W.3d 
64, 82 (Mo. App. W.D. 2005).

To defend against a claim of negligent 
supervision, a motor carrier may argue 
that it had appropriate policies and proce-
dures in place to monitor the driver's per-
formance and that any deviations from safe 

driving practices were promptly corrected. 
Additionally, the motor carrier may argue 
that the driver's conduct was not a result 
of inadequate supervision, but rather due 
to factors outside of the motor carrier's 
control.

Negligent Training
Another type of derivative negligence 
claim is negligent training. This claim 
alleges that the motor carrier was negligent 
in training the driver and that the driver's 
lack of training contributed to the accident.

To defend against a claim of negligent 
training, a motor carrier may argue that 
it provided the driver with all necessary 
training and that the driver had the req-
uisite skills and knowledge to operate the 
truck safely. The motor carrier may also 
argue that the accident was not caused by 
any deficiencies in the driver's training, but 
rather by other factors, such as weather or 
road conditions.

Negligent Entrustment
To prove a claim of negligent entrustment, 
the plaintiff must demonstrate that the 
motor carrier or owner had a duty to exer-
cise reasonable care in entrusting the truck 
to the driver, that the driver was unfit, or 
unqualified, or incompetent to operate 
the truck, that the motor carrier or owner 
knew or should have known that this was 
the case, and that the driver's incompetence 
caused the accident and resulting damages.

Examples of factors that could support a 
finding of negligent entrustment in a truck 
accident case include the driver's history of 
traffic violations, prior accidents or inci-
dents, lack of training or experience, sub-
stance abuse problems, medical conditions, 
or other factors that indicate a lack of com-
petence or fitness to operate a commer-
cial truck.

Many jurisdictions require the plain-
tiff to prove the driver was incompetent 
by reason of age, inexperience, habitual 
recklessness or otherwise. The incompe-
tence of the driver is often shown by spe-
cific acts of carelessness and recklessness 
committed by the driver. See e.g., Maty-
syuk v. Pantyukhin, WD 82414, 2020 WL 
889149, at *5 (Mo. App. W.D. Feb. 25, 2020). 
In theory, a driver is not required to have a 
spotless driving record to be considered a 
competent driver. See e.g., Askew v. R & L 
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Transfer, Inc., 676 F. Supp. 2d 1298 (M.D. Ala. 2009). However, a history of traffic violations can be powerful evidence that a driver is 
incompetent, and a jury can find incompetence solely on the basis of numerous traffic convictions in some jurisdictions. Id.

To defend against a claim of negligent entrustment, a motor carrier may argue that the driver's incompetence did not cause the acci-
dent. For example, even if the driver had a history of speeding, if the accident did not involve speeding, then plaintiff should fail to 
prove the causation element for negligent entrustment.

Admission of “Agency” Defense
Some jurisdictions may allow an employer to use the admission of agency defense to preclude derivative claims, while others may not. 
Under this defense, the employer may admit that the driver was acting within the scope of employment at the time of the alleged wrong-
doing to preclude the plaintiff from pursuing derivative claims against the employer. Following is a partial list:

Allow Admission of Agency Defense Disallow Admission of Agency Defense

Arkansas Elrod v. G. & R. Constr. Co., 
628 S.W.2d 17 (Ark. 1982) Alaska Pagenkopf v. Chatham Elec., Inc., 

165 P.3d 634 (Alaska 2007)

California Arizona

Florida

Indiana

Idaho

Maryland

Missouri

New York

Oklahoma

Texas

Washington

Wyoming

Colorado

Georgia

Illinois

Kansas

Kentucky

Minnesota

New Jersey

South 
Carolina

Tennessee

Utah

Ohio

Diaz v. Carcamo, 253 
P.3d 535 (Cal. 2011)

Clooney v. Geeting, 352 So. 
2d 1216 (Fla. 2d DCA 1977)

Tindall v. Enderle, 320 N.E.2d 
764 (Ind. Ct. App. 1974)

Wise v. Fiberglass Sys., Inc., 
718 P.2d 1178 (Idaho 1986

Houlihan v. McCall, 78 
A.2d 661 (Md. 1951)

McHaffie v. Bunch, 891 
S.W.2d 822 (Mo. 1995)

Karoon v. New York City Tr. Auth., 659 
N.Y.S.2d 27 (N.Y. 1st Dept. 1997)

Jordan v. Cates, 935 P.2d 
289, 293 (Okla. 1997)

Arrington’s Estate v. Fields, 578 
S.W.2d 173 (Tex. Civ. App. 1979)

LaPlant v. Snohomich Cty., 271 
P.3d 254 (Wash. App. 2011)

Bogdanski v. Budzik, 408 
P.3d 1156 (Wyo. 2018)

Quinonez v. Andersen, 696 
P.2d 1342 (Az. App. 1984)

Brown v. Long Romero, 495 
P.3d 955 (Colo. 2021)

Quynn v. Hulsey, 
850 S.E.2d 725 (Ga. 2020)

McQueen v. Green, 202 
N.E.3d 268 (Ill. 2022).

Marquis v. State Farm Fire & Cas. 
Co., 961 P.2d 1213 (Kan. 1998)

MV Transp., Inc. v. Allgeier, 433 
S.W.3d 324, 334 (Ky. 2014)

Lim v. Interstate Sys. Steel Div., Inc., 
435 N.W. 830 (Minn. Ct. App. 1989)

Di Cosala v. Kay, 450 
S.2d 508 (N.J. 1982)

Clark v. Stewart, 185 
N.E. 71 (Ohio 1933)

James v. Kelly Trucking Co., 
661 S.E.2d 329 (S.C. 2008)

Ali v. Fisher, 145 S.W.3d 
557 (Tenn. 2004)

Ramon v. Nebo Sch. Dist., 
493 P.3d 613, 618 (Ut. 2021)
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Many jurisdictions that allow this 
defense carve out exceptions, particularly 
when it comes to punitive damage claims. 
It is important to note that even if an 
employer is successful in using this defense 
to preclude derivative claims, it may still be 
liable for respondeat superior liability, or a 
direct claim of negligence, or some other 
cause of action.

It is therefore important to consider 
whether the defense of admission of agency 
applies and, if so, whether any exceptions 
to the rule may be applicable. A thorough 

understanding of the law in the relevant 
jurisdiction is crucial.

Conclusion
In summary, derivative negligence claims 
can present significant risks and potential 
costs for motor carriers and their insurers. 
Defending derivative negligence claims 
in truck accident cases requires a careful 
analysis of the facts and circumstances 
surrounding the accident, as well as an 
understanding of the applicable laws and 
regulations. It is also important for motor 
carriers to have appropriate policies and 
procedures in place to hire, train, retain, 

and supervise their drivers. Motor carri-
ers can help minimize their exposure to 
liability by implementing and enforcing 
effective policies and procedures for hir-
ing, training, supervising, and retaining 
drivers.

While truck accidents can be devastat-
ing for all involved, a proactive and strate-
gic approach to risk management can help 
to minimize the risk of liability and protect 
a motor carrier from the potentially devas-
tating consequences of a derivative negli-
gence claim.




