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introduction
 The Missouri Legislature recently 
passed Senate Bill 591 (SB 591) that 
makes significant reforms to the law 
governing the award of  punitive 
damages, which Governor Parson has 
signed. The new legislation has the 
likelihood of  making it more difficult 
for plaintiffs to pursue claims for 
punitive damages in trucking accident 
cases and to reduce discovery against 
motor carriers. The legislation will 
likely face some legal challenges, 
and its application in some respects 
remains uncertain. Following is an 
overview of  the new legislation and 
how it might affect future trucking 
cases in Missouri.

effective date
SB 591 will apply “causes of  

action filed on or after August 28, 
2020.” Plaintiffs may argue some of  
the changes are “substantive” that 
cannot be applied retroactively to 
causes of  action that “accrue” prior 
to August 28, 2020 even though 
filed after August 28, 2020. See e.g., 
Hess v. Chase Manhattan Bank, USA, 
N.A., 220 S.W.3d 758, 771–72 (Mo. 
banc 2007). This issue will likely 
be litigated early on after the new 
legislation takes effect.

standard for punitive 
damages 

Under current law, punitive 
damages are awarded on proof  of  

“clear and convincing evidence” that a 
defendant “intentionally acted ‘either 
by a wanton, willful or outrageous 
act, or reckless disregard for an 
act’s consequences (from which evil 
motive is inferred).’” Howard v. City 
of  Kansas City, 332 S.W.3d 772, 788 
(Mo. banc 2011) (citation omitted). 
In other words, there must be proof  
of  willful misconduct, wantonness, 
recklessness, or want of  care indicative 
of  indifference to consequences. Letz 
v. Turbomeca Engine Corp., 975 S.W.2d 
155 (Mo. App. W.D. 1997). In a 
negligence action, punitive damages 
may be awarded if  the defendant 
knew or had reason to know that a 
high degree of  probability existed 
that the action would result in injury. 
Id. Factors that currently weigh 
against the submission of  punitive 
damages include:

prior similar occurrences 
known to the defendant have 
been infrequent; the injurious 
event was unlikely to have 
occurred absent negligence 
on the part of  someone other 
than the defendant; and, the 
defendant did not knowingly 
violate a statute, regulation, 
or clear industry standard 
designed to prevent the type 
of  injury that occurred.

Lopez v. Three Rivers Elec. Co-op., Inc., 
26 S.W.3d 151, 160 (Mo. banc 2000). 
On the other hand, Missouri allows 

evidence of  a failure to follow motor 
carrier regulations and statutes to 
support claims for punitive damages. 
See e.g., Lopez, 26 S.W.3d at 160; 
Coon v. Am. Compressed Steel, Inc., 
207 S.W.3d 629, 638–39 (Mo. App. 
W.D. 2006); King v. Taylor Exp., Inc., 
No. 4:13CV1217 TCM, 2013 WL 
5567721, at *2 (E.D. Mo. Oct. 9, 2013). 
In wrongful death actions, Missouri 
courts have previously concluded the 
standard for imposing damages for 
“aggravating circumstances” under 
the Missouri Wrongful Death Act 
are the same for imposing “punitive 
damages.” See e.g., Lopez, 26 S.W.3d at 
160; Wilson v. Image Flooring, LLC, 400 
S.W.3d 386, 393-94 (Mo. App. W.D. 
2013); Collins v. Hertenstein, 90 S.W.3d 
87, 96 (Mo. App. W.D. 2002).

The new SB 591 creates Section 
510.261 RSMo governing punitive 
damages. Section 510.261.1 states 
“punitive damages shall not be 
awarded unless the claimant proves 
by clear and convincing evidence that 
the defendant intentionally harmed 
the plaintiff  without just cause 
or acted with a deliberate and 
flagrant disregard for the safety of  
others.”

It will likely be litigated to what 
extent the “deliberate and flagrant 
disregard” standard is different from 
the current “reckless disregard” 
standard. Defendants should 
carefully argue that the new standard 
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is a higher standard than previously 
recognized under Missouri law.

actual damages required
Under current Missouri law, 

mere nominal damages can be the 
prerequisite for awarding punitive 
damages. Ellison v. Fry, 437 S.W.3d 
762 (Mo. banc 2014). Under the 
new Section 510.261.2, an award of  
punitive damages cannot be based on 
a compensatory award of  nominal 
damages, unless solely awarded 
on claims invoking privacy rights, 
property rights, or “rights protected 
by the Constitution of  the United 
States or the Constitution of  the state 
of  Missouri.”

punitive damages against 
an employer and limited 
discovery

Missouri courts have generally 
allowed employers to be vicariously 
liable for the punitive acts of  their 
agents without examining whether 
the “complicity rule” of  § 909 of  
the Restatement (Second) of  Torts 
should be adopted. See e.g., Rinker v. 
Ford Motor Co., 567 S.W.2d 655, 669 
(Mo. App. 1978); Flood v. Holzwarth, 
182 S.W.3d 673 (Mo. App. S.D. 2005).

SB 591 codifies the “complicity 
rule” of  § 909 of  the Restatement 
(Second) of  Torts. As such, punitive 
damages can only be awarded against 
an employer or other principal for 
the acts of  an employee/agent under 
the following circumstances:

1) the principal “authorized the doing 
and the manner of  the act”;
2) the agent was unfit and the 
principal “was reckless in employing 
or retaining him or her”;
3) the agent “was employed in a 
managerial capacity and was acting in 
the scope of  employment”; or
4) the principal ratified or approved 
the act.
section 510.261.3.
 

Next, Missouri currently follows 
the majority rule that once an 
employer has admitted the agency 
relationship between it and the 
employee, it is generally improper 
to allow a plaintiff  to proceed 
against the employer on any other 
theory of  imputed or vicarious 
liability, like negligent entrustment/
hiring/supervision/training claims. 
McHaffie v. Bunch, 891 S.W.2d 822 
(Mo. banc 1995). Missouri Appellate 
Courts have recognized, however, 
a punitive damages exception to 
the general rule in McHaffie, which 
otherwise bars vicarious liability 
negligence claims against an employer 
after the employer has admitted to 
respondeat superior liability. Wilson 
v. Image Flooring, LLC, 400 S.W.3d 
386, 392-93 (Mo. App. W.D. 2013); 
Bell v. Redjal, 569 S.W.3d 70, 81 
(Mo. App. E.D. 2019). Accordingly, 
many trial courts frequently allowed 
plaintiffs to pursue discovery on 
theories of  negligent hiring, training, 
supervision and entrustment to the 
extent needed to prove a punitive 
claim.

The new Section 510.261.4 
seeks to remedy this problem. It 
provides that when the employer 
admits liability for the actions of  the 
agent in a claim for compensatory 
damages, the court “shall grant 
limited discovery consisting only of  
employment records and documents 
or information related to the agent’s 
qualifications.”  Section 510.261.4.

If  strictly enforced, Section 
510.261.4 has the potential to 
significantly limit the discovery 
against motor carriers allowed in 
many trucking accident cases.

procedure for pleading 
punitive damages

Currently, a plaintiff  may add a 
claim for punitive damages without 
leave of  Court. Section 510.261.5 

sets forth the procedure for pleading 
a claim for punitive damages. An 
initial pleading cannot contain a claim 
for a “punitive damage award” and a 
claim for punitive damages can only 
be added with leave of  court.

A motion for leave to bring a 
claim for punitive damages must be 
filed no later than 120 days prior 
to the final pretrial conference in 
the case. If  there is no final pretrial 
conference, a motion for leave to 
bring a claim for punitive damages 
must be filed within 120 days of  trial.

A motion for leave to bring a 
claim for punitive damages must 
be supported by affidavits, exhibits, 
or discovery materials establishing 
“a reasonable basis for recovery 
of  punitive damages.”  Any party 
opposing the motion for leave may 
file affidavits, exhibits, or discovery 
materials demonstrating the 
standards for an award of  punitive 
damages have not been met.

The court shall grant leave to file 
the claim for punitive damages if  the 
court concludes, based on evidence 
to be admitted at trial, a trier of  fact 
could reasonably conclude, by clear 
and convincing evidence, that the 
standards for punitive damages have 
been met. The court shall rule on a 
motion for leave to plead punitive 
damages no later than 45 days 
after a hearing on the motion or, if  
no hearing is held, after the party 
opposing the motion has filed its 
response. “The responsive pleading 
shall be limited to responding to the 
newly amended punitive damages 
claim.”

punitive damages award 
not to be based on harm 
to nonparties

Section 510.261.6 states the 
amount of  punitive damages “shall 
not be based, in whole or in part, 
on harm to nonparties.”
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application of section  
510.261

Section 510.261.7 provides that 
no judgment that includes a “punitive 
damage award” shall be entered in any 
civil action in any court based on the 
constitution, states, or common law 
of  this state, unless the requirements 
and procedures for a punitive damage 
award contained in Section 510.261 
and Sections 510.263 [bifurcated 
trial; punitive damages discovery 
as to a defendant’s assets; post-trial 
motions and credit for punitive 
damages previously paid arising out 
of  the same conduct] and 537.675 
[Tort Victims’ Compensation Fund] 
are met. Further, Section 510.261.8 
also makes clear that all common 
law limitations on punitive damages 
and all limitations on the recovery 
of  punitive damages contained in 
other sections of  the laws of  this 
state remain in full force and effect. 
Section 510.261.9 defines the term 
“punitive damage award” as used 
in Section 510.261 to mean “an 
awards for punitive or exemplary 
damages, or awards for aggravating 
circumstances.”

Application of  Section 510.261.7 
and Section 510.261.9 means that 
the new provisions of  Section 
510.261 should apply to an award for 
aggravating circumstances under the 
Missouri Wrongful Death Act. 

Of  interest, Section 510.261.8 
reaffirms all statutory limitations 
on punitive damages, which would 
include those set forth in the 
previously passed Section 510.265. 
Under Section 510.265 RSMo, 
“punitive damages” are capped at 
(1) five hundred thousand dollars; or 
(2) five times the net amount of  the 
judgment awarded to the plaintiff  
against the defendant. The Missouri 
Supreme Court has found Section 
510.265 to be unconstitutional to 
the extent it infringes upon the right 

to a jury determination of  punitive 
damages as it existed in 1820 under 
common law. Lewellen v. Franklin, 441 
S.W.3d 136, 144 (Mo. banc 2014). The 
holding in Lewellen did not, however, 
specifically apply to statutory actions, 
such as a wrongful death action. In 
Mansfield v. Horner, 443 S.W.3d 627 
(Mo. App. W.D. 2014), reh’g and/or 
transfer denied (July 23, 2014), transfer 
denied (Oct. 28, 2014) and Poage v. 
Crane Co., 523 S.W.3d 496, 526 (Mo. 
App. E.D. 2017), transfer denied (June 
8, 2017), the Missouri Western 
District Court of  Appeals and the 
Missouri Eastern District Court 
of  Appeals held that Missouri’s 
statutory caps on punitive damages 
do not apply to cases brought 
pursuant to the Missouri Wrongful 
Death Act because the legislature did 
not define “punitive damages” under 
Section 510.265 to include damages 
for “aggravating circumstances.” 
The Missouri Supreme Court has 
not directly decided the issue of  
whether caps under Section 510.265 
are applicable to damages for 
“aggravating circumstances” under 
the Missouri Wrongful Death Act. 

The new Section 510.261.7 and 
Section 510.261.9 may be construed 
in the future to overrule the Mansfield 
and Poage cases, thereby allowing the 
Section 510.265’s caps on punitive 
damages to apply to actions brought 
under the Missouri Wrongful Death 
Act.

conclusion
A careful understanding of  

the background, implications, and 
workings of  the newly enacted SB 
591 will be critical for transportation 
lawyers and motor carriers, because it 
has the potential to offer significant 
benefits to defendants facing claims 
related to trucking accidents in 
Missouri. Once the new law takes 
effect on August 28, 2020, the new 
defenses available under SB 591 

should be strongly pursued, which 
should help in achieving more 
favorable outcomes in these cases. 
A careful eye should be kept on 
application of  the new law, challenges 
made to it and case law interpreting 
it.   
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