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Is it a Public Record?

A. The Missouri Sunshine Law

1. Public policy — records, meeting and votes are open to
the public unless otherwise provided

2. Law is “liberally construed” and exceptions “strictly
construed”

3. Procedure for Requesting
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Is it a Public Record?

B. Public Records Defined — “retained by or of” a
public government body
1.  Whatis a “public governmental body”?
2. Committees, Departments

3. Includes records created or maintained by private
contractors on behalf of district
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Is it a Public Record?

C. E-Mails
1. Avre they public records?

2. Members of the Board who electronically transmit
messages relating to public business must concurrently
transmit the message to the member’s office computer or
the custodian of records
« This section only applies to messages sent or copied to

majority, including the sender

3. Retention and deletion of emails
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Has the Board Closed the Information?

A. Missouri Sunshine Law (610.021) provides
situations under which record may be closed (22
exceptions) — “To the extent they relate to”

1. Legal actions
2. Scholastic probation, expulsion, or graduation of
identifiable individuals, including individual test of
examination scores
3. Individually identifiable personnel records; hiring,
firing, disciplining or promoting of particular
employees where personal information is discussed
4. Real estate matters
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Has the Board Closed the Information?

A. Missouri Sunshine Law (cont.)
5. Specifications; sealed bids, proposal and documents
related to negotiated contracts
6. Preparation for negotiations with employee groups

7. Scientific and technological innovations in which
owner has a proprietary interest
8. Confidential communications with auditor
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Has the Board Closed the Information?

B. Minutes
1. Must keep minutes of closed meeting

2. Certain votes will become public later, i.e.,
Personnel, Real Estate

3. Draft Minutes
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Legal Documents and Real Estate

A. Legal actions, causes of action and litigation
1. Includes potential litigation
2. Legal work product
3. Minutes, vote and settlement agreement made public
upon signing (unless court orders otherwise)
B. Real Estate
1. Leasing, purchase or sale “where public knowledge of
the transaction might adversely affect the legal
consideration”
2. Becomes public upon execution

)
p} LASHLY & BAER.P.C.
~

Student Records

A. Missouri Sunshine Law

1. Section 610.021(6) — District may close records to the
extent they relate to:
Scholastic probation, expulsion, or graduation of
identifiable individuals including records of individual
test or examination scores; however, may be reviewed
by parent or guardian

N

. Section 610.021(14) — Records which are protected
from disclosure by law
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Student Records

B. Family Educational Rights and Privacy Act of
1974 (“FERPA”) (20 U.S.C. § 1232g)

1. Dual Purpose of FERPA
« To create a right of access to student records for parents and
students; and
« To protect the privacy of those records by preventing
unauthorized access by third parties
2. Practical General Rule
« FERPA prohibits a school district from releasing to a third
party any information related to a student
* The new FERPA regulations went into effect on January 8,
2009
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Student Records

C. Education Record

1. Includes a range of information that is directly
related to a student that is collected and
maintained by schools in any format

2. “Maintained by”
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Student Records

3. Examples Include:
— Grades, test scores, courses taken, academic specializations and
activities, and official letters regarding a student’s status in school
— Special education records
— Disciplinary records

— Medical and health records that the school creates or collects and
maintains

— Documentation of attendance, schools attended, courses taken,
awards conferred, and degrees earned

— Personally identifiable information
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Student Records

Personally Identifiable Information - includes but is not limited to:

— Student’s name and name of the student’s parent(s) or guardian
— Address of student or student’s family
— Personal identifier:
« Social security number
«  Student number
« Biometric record
— Student’s date of birth, place of birth, and mother’s maiden name
— Other information that would make it easy to identify or locate a
student
— Information requested by a person who the educational agency
believes knows the identity of the student to whom the education
record relates (targeted request)
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Student Records

D. Disclosure to Third Parties

1

Prior written consent from parents

 Specify records to be disclosed

« Name and address of party to whom information is to be
disclosed

« The purpose of disclosure

« Signature of parent and date on which consent was signed

« Place copy of consent in student file

« When records sent to third party, must include a notice that
the information may not be released to any other party
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Student Records

2. Without parental consent

School officials with legitimate educational interests
Officials of other schools or school systems in which student
seeks to enroll (parents must be notified of transfer)
Authorized representatives of Comptroller General of the
United States, the Secretary of Education, state educational
authorities, Attorney General of United States

In connection with a student’s application for or receipt of
financial aid
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Student Records

2. Without parental consent on)

Juvenile justice authorities — if disclosure relates to system’s
ability to effectively serve the student whose records are being
released,;

Organizations conducting studies on behalf of district for
purposes related to testing, student financial aid, or improving
instruction

To comply with a judicial order or lawfully issued subpoena
Accrediting organizations

Appropriate officials in cases of health and safety emergencies
Directory information
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Student Records

3. Disclosure to school personnel
— Only school officials with a “legitimate educational interest”
« Use reasonable methods to ensure they access only those
records
« New regulations — physical or technological access controls
— New regulations — “may include contractors, consultants and
other outside parties to whom a school has outsourced
institutional services or functions that it would otherwise use
employees to perform”
¢ Outside party must be under direct control of District and
District responsible for violations
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Student Records

4. Directory Information. May be released as long as you notify
students/parents in advance.

— Name, Address, Telephone Listing

— Electronic mail address

— Photograph

— Date and place of birth

— Grade level

— Enrollment status and dates of attendance

— Participation in officially recognized activities and sports;

weight and height of members of athletic teams

— Major field of study

— Degrees, honors and awards received; and

— Most recent educational institution attended

)
p} LASHLY & BAER.P.C.
~

Student Records

E. Annual Notification

— District must annually notify parents of students in attendance
that they have the right to:

« Inspect and review their children’s education records;

« Seek amendment of misleading information in their
children’s education records; and

* Request that the school not disclose directory information
about their children (opt out)
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Student Records

E. Annual Notification com)
— The annual notice must include:
« Information for a parent to file a complaint of an alleged
violation with the FERPA Family Policy Compliance Office;
« Adescription of who is considered to be a school official
and what is considered to be a legitimate educational
interest so that information may be shared with that person
— Means of notification:
« Notification does not have to be made individually to
parents
« Can include local or student newspaper; calendar, student
programs guide, student handbook, or other means
reasonably likely to inform parents
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Student Records

F. Parent Access to Records
1. Access — District is required by FERPA to:
« Provide a parent with an opportunity to inspect and review his or her
child’s “education records” within 45 days of the receipt of a request
* Make the records available to the parent to inspect and review or
provide copies of records if it is impossible for parent to review the
records (schools may charge a fee for making copies)
+ Redact the names and other personally identifiable information about
other students that may be included in their child’s education records
« What if “eligible student”?
o May still disclose in many circumstances
0 Health and safety emergency (document)
o If dependent, parents still can view
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Student Records

2. Amendment — Under FERPA, District must:

«  Consider a request from a parent to amend inaccurate or misleading
information in the child’s education record

«  Offer the parent a hearing on the matter if the school decides not to
amend the records in accordance with the request

«  Offer the parent a right to place a statement to be kept and disclosed
with the education record if, as a result of the hearing, the school still
decides not to amend the record

« Disclose the statement whenever it discloses the portion of the record
to which the statement relates
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Student Records

G. Other Relevant Documents
1. Pupil Protection Rights Amendment (PPRA)

A. Designed to prevent overly intrusive student surveys and
evaluations.

B. Requires District to have policy describe when District will engage
in collection, disclosure, or use of personal information collected
from students for marketing or selling, or providing information to
others for that purpose.

2. Health Insurance Portability and Accountability Act (HIPAA)

3. Board Policy, Regulations and PI’OCEdL‘JI’ES
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Personnel Records and Contracts

A. Personnel
1. Hiring, firing, disciplining and promoting of particular
employees
2. Individually Identifiable Personnel Records
3. Privacy Concerns

B. Specifications; sealed bids, proposals and documents
related to negotiated contract
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Penalties

A. Missouri Sunshine Law

1. Purposeful violation - civil penalty of up to $5,000 and
costs and attorney fees

2. Knowing violation — subject to a civil penalty of up to
$1,000 and a court may award costs and attorney fees

3. Court shall have discretion in the amount of the fine based
on the size of the jurisdiction, the seriousness of the
offense, and whether the Board or member has previously
violated the law

B. FERPA Violations — loss of federal funds
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Thank You

Questions
Lisa O. Stump, Esq.
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714 Locust Street - St. Louis, MO 63101
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